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Head of the Freedom of Information Team
Department of Health 
Room 520
Richmond House 
79 Whitehall
London 
SW1A 2NS 10th November 2014

Dear Department of Health,

Please pass this on to the person who conducts Freedom of Information reviews.

1. Context

I am writing to request an internal review of Department of Health's handling of my 
FOI request 'Statutory Guidance in force'.

A full history of my FOI request and all correspondence is available on the Internet 
at this address:
https://www.whatdotheyknow.com/request/statutory_guidance_in_force

You have refused my request, relying on section 12 of the Freedom of Information 
Act, asserting that,

“In order to respond to your request, we would be required to search the 
records of every team in the Department.”

I wish to advise you that I made an identically worded request of the Department 
for Education, at the same time, and it had already fully complied with the request 
before your refusal to do so was received. You can read its reply here: 
https://www.whatdotheyknow.com/request/statutory_guidance_in_force_2?nocach
e=incoming-577636#incoming-577636.

I mention this in opening both because my skepticism about your response is 
certainly influenced by the fact that an identical request was unproblematic for 
another department, and also because I am able to glean from that department’s 
response something about the amount of work and the number of documents that 
we might be talking about.

Since you rely on section 12, I have referred to the Information Commissioner’s 
guidance on that section, which you can view here:

https://www.whatdotheyknow.com/request/statutory_guidance_in_force
https://www.whatdotheyknow.com/request/statutory_guidance_in_force_2?nocache=incoming-577636#incoming-577636
https://www.whatdotheyknow.com/request/statutory_guidance_in_force_2?nocache=incoming-577636#incoming-577636


http://ico.org.uk/for_organisations/guidance_index/~/media/documents/library/Free
dom_of_Information/Detailed_specialist_guides/costs_of_compliance_exceeds_ap
propriate_limit.pdf. This refers to and elaborates upon the expectation set out in 
the case of Randall v Information Commissioner and Medicines and Healthcare 
Products Regulatory Agency [2007] UKIT EA_2007_0004 (30 October 2007) 
http://www.bailii.org/uk/cases/UKIT/2007/EA_2007_0004.html, that a refusal such 
as yours under section 12 be based upon a reasonable estimate that is 
“...sensible, realistic and supported by cogent evidence”.

2. Clarification of my request

By its very nature, statutory guidance is not an internal departmental document; it 
will necessarily have been published because it is directed outwards to a 
professional audience. Your reference to searching “records” therefore seems 
inappropriate. There is no need to search through any archive of internal records 
or communications.

I have requested hyperlinks. That is because I believe that there is no statutory 
guidance still in force that has not been published electronically. There is no need 
to search through any paper archive.

3. Consideration of Regulation 4(3) of the Fees Regulations 

In considering the time it would reasonably take you to comply with my request, 
you can only consider the time involved in

 determining whether the information is held;
 locating the information, or a document containing it;
 retrieving the information, or a document containing it; and
 extracting the information from a document containing it.

In respect of my request, the first of these bullet points does not apply. I have 
framed my request precisely to restrict it to information that exists and is held by 
you. Nor does the last bullet point apply. I am asking you to identify the whole 
document and not to extract information from it.

The exercise you are being asked to conduct, therefore, is to locate and retrieve 
published electronic information.

4. Consideration of Randall and the ICO guidance

According to paragraph 23 of the ICO guidance,

“A sensible and realistic estimate is one which is based on the specific 
circumstances of the case. In other words, it should not be based on 
general assumptions, for example, that all records would need to be 
searched in order to obtain the requested information when it is likely that 
staff in the relevant department would know where the requested 
information is stored.”

Having regard to the apparently standard wording of your refusal letter, I believe 
you have fallen into exactly the error that paragraph 23 expects you to avoid.

http://ico.org.uk/for_organisations/guidance_index/~/media/documents/library/Freedom_of_Information/Detailed_specialist_guides/costs_of_compliance_exceeds_appropriate_limit.pdf
http://ico.org.uk/for_organisations/guidance_index/~/media/documents/library/Freedom_of_Information/Detailed_specialist_guides/costs_of_compliance_exceeds_appropriate_limit.pdf
http://ico.org.uk/for_organisations/guidance_index/~/media/documents/library/Freedom_of_Information/Detailed_specialist_guides/costs_of_compliance_exceeds_appropriate_limit.pdf
http://www.bailii.org/uk/cases/UKIT/2007/EA_2007_0004.html


Randall also expects that your estimate is supported by “cogent evidence”. The 
guidance advises you to provide that evidence to the requestor, and at paragraph 
37 suggests by way of example that a public authority explains,

 its search strategy, for example:
 whether it has carried out any searches for the requested 

information; 
 whether it has based its estimate on a random or representative 

sampling exercise;
 which departments or members of staff have been contacted;
 the search terms used when querying electronic records;

 why it needs to search the files/records it has referred to; 
 how the information is stored, for example, whether the information is held 

in paper or electronic files;
 how many files, boxes, documents, records or emails need to be reviewed 

and; 
 how long it would take to determine whether the requested information is 

held or to locate, retrieve and extract it. For example, it is useful to detail the 
size of the relevant files; the average length of time it would take to review 
each file and the number of staff required.

If you maintain your refusal, please can you explain with reference to such cogent 
evidence why your estimate of the work involved is reasonable.

5. Public interest

This request relates to statutory guidance. As explained in the link contained within 
the original request, this is a curious type of document, effectively equivalent to 
departmental directions that professionals to whom they are directed are required 
to comply with, carrying as they do the authority of the statute under which they are 
written.

I am skeptical that an executive department of government issues such direction 
without keeping any tabs on the directions that it issues. Without doing so, how 
would you know whether or not one piece of statutory guidance conflicts with 
another; whether something overlaps with statutory guidance already issued; or 
whether legislative changes have made the guidance redundant etc. 

I respectfully suggest that if you really do not keep tabs on statutory guidance that 
you issue, then your Department has records management issues that need to be 
addressed (see paragraph 27 of the linked guidance) and I invite you to do so. 

There is a public interest in the law that binds us – including statutory guidance –
being readily accessible. I invite you to comply with this request even if you 
consider the FOI alone does not require you to do so - see paragraph 31 of the 
linked guidance.

6. Advice and Assistance under section 16

Finally, for the purpose of providing me with advice and assistance under section 
16 as required, please tell me the relevant teams that may hold the requested 



information. The link you have provided to an "organogram" is not much use for 
this purpose, as it simply tells me the names and grades of various senior officers, 
and does not help me to understand the team structure of the Department.

I look forward to hearing from you further.

Yours faithfully,

Allan Norman


