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Course objectives

By the end of day one of the course, participants will

 Understand  the  range  of  immigration  statuses  possible  for 
asylum seekers and the possible significance of:

 Citizenship rights
 The stage of the asylum claim
 Fresh representations
 The method of arrival
 Removal directions

 Be able to identify to whom asylum seekers and former asylum 
seekers should turn for subsistence support;

 Know  when  social  services  may  owe  a  duty  to  destitute 
people, which legislation to rely on, and the possible barriers to 
assistance;

 Understand
 “The hokey-cokey approach”
 “The hierarchy explanation”
 “The SEP syndrome”

Disclaimer

This course is designed for the general objectives set out above. It is 
not intended to be a complete and authoritative statement of the 
law. Legal advice should be sought to confirm the application of 
these course materials to any specific legal situation.

©  This  course  material  is  copyright.  Applications  for  use  of  the 
material or parts of it should be made to the author who can be 
contacted at B-Mag, Dolphin House, 54 Coventry Road, Birmingham 
B10 0RX tel: 0121 766 7466. Extracts from the Immigration and Asylum 
Act 1999, the Nationality, Immigration and Asylum Act 2002 and the 
Social  Security  (Payments  on  Account,  Overpayments  and 
Recovery)  Regulations  1988  are  reproduced  under  the  terms  of 
Crown Copyright Policy Guidance issued by HMSO.
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Introduction

The law of destitution

It is useful to begin by highlighting what this course is, and what it is not.

The focus of this course is on obtaining packages of support for people 
who are destitute. Packages of support means both

 Accommodation, or funding of accommodation; and
 Subsistence – meeting the need for food, clothing, toiletries etc 

in cash or in kind

By destitute,  I  mean in  particular  that  a person is  unable to access 
accommodation and/or subsistence either through the welfare state in 
the usual way or through their own resources.

The  course  material  has  been  modified  from  a  course  that  was 
designed to look at the law of destitution generally. This course focuses 
on destitution of people who are, or were, asylum seekers. However, as 
it  is  possible  that  the  law  relating  to  destitution  generally  may  be 
relevant,  I  have  placed  some  of  the  more  general  information  in 
footnotes. On occasions, I highlight specific issues applying to asylum 
seekers or former asylum seekers in boxes.

This course will run over two days. Day one is focussed on theory, and 
day two on practice. It will be seen that there is not necessarily a clear 
divide between theory and practice. However, the course is structured 
around assumptions that if you do not understand the legal theory:

 You will not identify the correct source of assistance; and/or
 You will not be able to make out the correct arguments for 

assistance.

Thereafter, if you understand the theory but not the practice:

 You will know who should be responsible, but not how to obtain 
assistance; and/or
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 You will be unable to deal with, or even recognise, obstacles 
that are put in your way.

By way of a sneak preview, therefore, day two will include the 
following:

 A revision session;
 A practical session on how to access NASS and social services 

support;
 A session examining the destitution test – “how destitute do you 

have to be?”;
 A session looking at common problems encountered when 

seeking to access assistance;
 A session on the legal remedies and choosing between them.

A structured approach to obtaining support

The tests to be applied to establish whether anyone owes a duty to 
support people subject to immigration control are now very complex. I 
suggest a step-by-step approach, and the sections of this course follow 
this numbering:

Step 1, Section 1. Establish the person’s immigration status.

Step 2, Section 2. Establish why the person is destitute and in particular 
whether they are subject to immigration control within the meaning of 
the  Immigration  and  Asylum Act  1999.  If  they  are  not,  try  claiming 
ordinary social security benefits.

Step 3, Section 3. Check if they are eligible for NASS support as asylum 
seekers. This means considering both conventional NASS and section 4 
“hard cases” support. If  they are eligible, still  consider social services 
support (stages 4-5) additionally or alternatively to NASS support.

Step 4, Section 4. Establish whether they fit  within any of the groups 
eligible  to  seek  social  services  assistance.  Note  that  you  may  seek 
social services support for anyone – both people subject to immigration 
control  and people who are not,  but  are refused social  security  for 
other reasons. Asylum seekers may also seek social services support.
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Step 5, Section 5. If they do fit within any of the groups eligible to seek 
social  services  support,  then  check  whether  the  new  rules  exclude 
them.

Step 6, Section 6. If NASS support and social services support are both a 
possibility, check out the caselaw on which is appropriate.

Step 7, Section 7. If  you are having difficulties obtaining support that 
ought to be available, consider an appropriate remedy.

At the end of this seven-stage process, some people will  have been 
supported by social security, some by social services, some by NASS. 
But  some,  in  particular  some  of  the  following,  will  be  left  totally 
destitute:

 Non asylum seekers, who do not fit within social services eligible 
groups – typically, those who are single, fit and of working age;

 Anyone who does fit within the social services eligible groups but 
is caught by the new section 54;

 Asylum seekers who are caught by the new section 55.
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