Destitution,
Immigration
Status
and the Law

by
Allan Norman

Day One of
a two day training course for immigration advisers at

St Philips Chambers
55 Temple Row
BIRMINGHAM
B2 5LS

29" November 2005



Course objectives

By the end of day one of the course, participants will

v Understand the range of immigration statuses possible for
asylum seekers and the possible significance of:

% Citizenship rights

% The stage of the asylum claim

% Fresh representations

» The method of arrival

*» Removal directions

o
S
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v' Be able to identify o whom asylum seekers and former asylum
seekers should turn for subsistence support;

v Know when social services may owe a duty to destitute
people, which legislation to rely on, and the possible barriers to
assistance;

v" Understand
s “The hokey-cokey approach”
% “The hierarchy explanation”

% “The SEP syndrome”™

Disclaimer

This course is designed for the general objectives set out above. It is
not intfended to be a complete and authoritative statement of the
law. Legal advice should be sought to confirm the application of
these course materials to any specific legal situation.

© This course material is copyright. Applications for use of the
material or parts of it should be made to the author who can be
contacted at B-Mag, Dolphin House, 54 Coventry Road, Birmingham
B10 ORX tel: 0121 766 7466. Extracts from the Immigration and Asylum
Act 1999, the Nationality, Immigration and Asylum Act 2002 and the
Social Security (Payments on Account, Overpayments and
Recovery) Regulations 1988 are reproduced under the terms of
Crown Copyright Policy Guidance issued by HMSO.
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Introduction

The law of destitution

It is useful to begin by highlighting what this course is, and what it is not.

The focus of this course is on obtaining packages of support for people
who are destitute. Packages of support means both

» Accommodation, or funding of accommodation; and

» Subsistence — meeting the need for food, clothing, toiletries etc
in cash or in kind

By destitute, | mean in particular that a person is unable to access
accommodation and/or subsistence either through the welfare state in
the usual way or through their own resources.

The course material has been modified from a course that was
designed to look at the law of destitution generally. This course focuses
on destitution of people who are, or were, asylum seekers. However, as
it is possible that the law relating to destitution generally may be
relevant, | have placed some of the more general information in
footnotes. On occasions, | highlight specific issues applying to asylum
seekers or former asylum seekers in boxes.

This course will run over two days. Day one is focussed on theory, and
day two on practice. It will be seen that there is not necessarily a clear
divide between theory and practice. However, the course is structured
around assumptions that if you do not understand the legal theory:

> You will not identify the correct source of assistance; and/or

» You will not be able to make out the correct arguments for
assistance.

Thereafter, if you understand the theory but not the practice:

> You will know who should be responsible, but not how to obtain
assistance; and/or
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> You will be unable to deal with, or even recognise, obstacles
that are put in your way.

By way of a sneak preview, therefore, day two will include the
following:

> A revision session;

» A practical session on how to access NASS and social services
support;

> A session examining the destitution test — *how destitute do you
have to be?2"”;

> A session looking at common problems encountered when
seeking to access assistance;

> A session on the legal remedies and choosing between them.

A structured approach to obtaining support

The tests to be applied to establish whether anyone owes a duty to
support people subject to immigration control are now very complex. |
suggest a step-by-step approach, and the sections of this course follow
this numbering:

Step 1, Section 1. Establish the person’s immigration status.

Step 2, Section 2. Establish why the person is destitute and in particular
whether they are subject to immigration control within the meaning of
the Immigration and Asylum Act 1999. If they are not, try claiming
ordinary social security benefits.

Step 3, Section 3. Check if they are eligible for NASS support as asylum
seekers. This means considering both conventional NASS and section 4
“hard cases” support. If they are eligible, still consider social services
support (stages 4-5) additionally or alternatively to NASS support.

Step 4, Section 4. Establish whether they fit within any of the groups
eligible to seek social services assistance. Note that you may seek
social services support for anyone — both people subject to immigration
control and people who are not, but are refused social security for
other reasons. Asylum seekers may also seek social services support.
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Step 5, Section 5. If they do fit within any of the groups eligible to seek
social services support, then check whether the new rules exclude
them.

Step 6, Section é. If NASS support and social services support are both a
possibility, check out the caselaw on which is appropriate.

Step 7, Section 7. If you are having difficulties obtaining support that
ought to be available, consider an appropriate remedy.

At the end of this seven-stage process, some people will have been
supported by social security, some by social services, some by NASS.
But some, in particular some of the following, will be left totally
destitute:

» Non asylum seekers, who do not fit within social services eligible
groups — typically, those who are single, fit and of working age;

» Anyone who does fit within the social services eligible groups but
is caught by the new section 54;

> Asylum seekers who are caught by the new section 55.
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1.4 Removal directions?

“‘u\

You also need to know whether removal directions have been issued.
This iz relevant to the point at which support i liakble to be withdrown,
and applies to falled asvlum seskears. Be aware of the following:

* MNon-specific removal directions are irrelevant for these punposes,
They sory wou are liable 1o be removed “at a dote and time to be
advised".

# If there are removal directions, has there been o failure o co-
operate? The big issue here iz whether the failed asylum seeker

themselves: were oware of the existence of the remowval
directions, and if not, why not?

# If there are no removal directions, has there beaen a cedification
of a failure to co-operate valuntarihyi

#* Be aware that local authorities sometimes ask whether failed
asylum seekers have “opplied for” removal dire clions.

You should now hove the main information about immigration status
that is relevant to determining the support available to asylum seskers
and failed asylum seskears.

Foothote

Fresence righit

Britizh Cifimere hove o fght to lve i this countre. So0udo is o Brtish Citizen, cndwho con beocorne
S
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‘é'éﬁ;; 54 and Schedule 3, Nationality Immigration and AsyluPh,
002, and Withholding and Withdrawal of Support (Travel Assistan
and Temporary Accommeodation) Regulations)

Step 1:is the Mew rules don’t
porer or duty No | coply.
affected? Refer >
to Table 1.
l‘r‘es
Step 2:is the Mewr rules don®t
Mo

person in d class apphy. Old rules,
that is affected? including O —v-
Refer to Table 2. Wand sworth, do.

l b=

Step 3: do any of

L J

Assistance onby in
Yes ¥

the exceptions | accerdance with

apply? Referto 7 the roles of the

Tahle 3. relevont exception
lNo

sbsolute

erohilziticn on
wi ool sendices
i
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The following chart deals with the interface between “conventional™
MALS and social senvices:

Househeold composition Who isresponsible?

Child asylum sesker without social services

parents

Adult asylum sesker without social senvices if “in need of care

children and attention™ [R{Mani) —v-
Lambeth LBC applied] else NASS

Able-bodied asylum seeking BASS

family

Asylum sesking family including tASS [R{A) =v- NASS and Waltham
disabled child but non-disabled Forest LBC cpplied]. in

adult(s] collaboration with social services
Asvlurm sesking family including social services to suppott the
disabled adult but non-disalbled adult, and MASS the children
child[ren] [R{Q) —v- Haringey LBC in Court of

Appeal applied)

A developing area of controversy i the interface betweean “hard
cages” MASS support and social services support. There is offen an
assumption on the part of social services authorities that failed asylu

seekers are the responsibiliby of “hard cases” support rather than socia
\iili;:es. In fact, there are marny circumstances in which this will not

i~1:
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