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Introducing myself…

Dual qualified; registered and proud. Proud because after more than 20 
years qualified still doing what I set out to do, working alongside people 
and advocating for them at their point of need.
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Nothing if not ambitious…

Introducing Mental Capacity law, 
including ‘Deprivation of Liberty’;
Talking about some philosophy 

underpinning social work and 
human rights;
Celebrating social work, in particular 

that in the voluntary sector

First bullet point – what  have been asked to talk about;

Second bullet point – what I really want to talk about;

Third bullet point – what I ought to talk about at Jewish Care on World 
Social Work Day.

I am going to start with the second bullet point, but I hope that I will pull all 
three together in this talk.
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‘Human Rights and Social 
Justice are fundamental to 

social work’
[International Federation of Social 

Workers, 2000-2012]

This is why I am interested in the philosophy underpinning human rights. 
Human rights are fundamental to social work. But I think they are 
something of an enigma at the heart of social work. I am particularly 
interested in what ‘Human Rights’ means for social workers on World 
Social Work Day, because:

•Often in this country human rights seen as the specialist preserve of my 
other profession, the law, despite the fact that it is social work that claims 
them as fundamental; and

•On World Social Work Day and as part of an international profession, we 
have to assert that human rights does not just mean what the subscribers 
to the European Convention think it means – Europe is not the world!
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Three questions you never 
expected answers to…

1. Who would win in a legal case 
between Aristotle and Immanuel 
Kant?

2. Why are ‘best interests’ a bit like a 
‘seated double embrace’?

3. How cold was it for human rights 
during the ‘Cold War’?
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Who would win in a legal case 
between Aristotle and 

Immanuel Kant?
The question: is the good prior to the 

right, or is the right prior to the 
good?
The answer: Immanuel Kant, of 

course, because it’s a legal case…

A fundamental ethical question: how do we decide what is the right thing to do?

Aristotle and Kant as exemplars of different approaches.

Aristotle suggests something is right if the end result is virtuous. The good is prior to the 
right. As such, his thinking underpins most virtue ethics, which in turn is highly influential 
in social work.

Kant, meanwhile, suggests the right is prior to the good: the only good ends are those that 
we can achieve by right means. Hence the means to an end are at least as important. 
This approach is highly influential in law, which is concerned with procedural and not just 
substantive justice. You can see it, for example, in the criminal law, with ‘innocent until 
proven guilty’; trial by jury; ‘beyond reasonable doubt’; withholding evidence of prior 
criminality; because "It is better that ten guilty persons escape than that one innocent 
suffer", ...as expressed by the English jurist William Blackstone in his seminal 
work, Commentaries on the Laws of England, published in the 1760s. This would be a 
classic exposition of the right being prior to the good.

So as a dual qualified solicitor and social worker, am I conflicted? Certainly there is some 
cognitive dissonance around means and ends.

Though arguably, if ‘human rights and social justice’ are fundamental, this is not saying 
that the two are the same, but that both philosophical approaches need to meet in social 
work practice.

But as for the question, maybe it’s a trick question. It’s a legal case, Kant’s approach 
likely to be favoured by lawyers so I guess Kant would win…
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Why are ‘best interests’ a bit 
like a ‘seated double 

embrace’?
On the face of it, they both sound 

nice things to approve of, like 
‘motherhood and apple pie’;
We’ve all heard of best interests, but 

we might not have heard of a 
seated double embrace, so…
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A ‘seated double embrace’ is…

"applied by three officers, one holding the 
trainee's head and forcing it forwards, and one 
holding him or her by the arm on either side. It 
works by inhibiting lateral chest wall 
movement, an effect exaggerated by 
increasing the degree of forward inclination. 
The procedure intentionally creates apnoea, 
with an obvious risk of asphyxia if it is used to 
excess." (para 2, Smith v Youth Justice Board 
for England and Wales & Anor [2010] EWCA Civ 
99 (16 February 2010)

Ooo, err – not ‘motherhood and apple pie’ at all! This is a painful method 
of physical restraint that can result in the asphyxiation of children, and 
actually did so in the case of Gareth Myatt which is under discussion in 
this extract.

It was, however, an authorised method of restraint contained within a 
manual which approves certain techniques under rule 38 of the Secure 
Training Centre Rules 1998. It was therefore a controversial exemplar of 
lawful state-authorised coercion. And the answer to the question?
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Why are ‘best interests’ a bit 
like a ‘seated double 

embrace’?
Both beautifully spun to sound 

inoffensive;
Both conceived as lawful use of 

compulsion;
Both make me twitchy whenever I 

hear them for their potential to 
abuse human rights
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How cold was it for human 
rights during the ‘Cold War’?
Positive and natural law
Enforceable or aspirational rights

Positive and negative rights
Rights to demand of, or to be left alone 

by, the State

The key difference between the positive law and the natural law approach 
to human rights. In positive law, human rights have some ontological ‘grip’
because they have been adopted and are enforceable. That makes them 
of somewhat more practical use to a lawyer. The enforceability of the 
European Convention on Human Rights is a case in point. But this
perspective has a downside of potentially ‘localising’ human rights and 
thereby diminishing the case for them to be ‘human rights’ deriving from 
our common humanity. The natural law approach somehow makes the 
latter argument, but this has a downside of making human rights 
contested and unenforceable – as the UDHR is not directly enforceable I 
this country.

The key difference between positive and negative rights is whether human 
rights are fundamentally a bulwark between citizen and the State, the right 
to be left alone by the State, or fundamentally a right to expect the State to 
actively secure our well-being. The former were emphasised by the 
Council of Europe in the early days of the Cold War (“everyone shall have 
the right”); post-old War there is greater emphasis on the latter (“State 
Parties shall secure” – see for example UNCRC, CRPD).

So the early Cold War emphasis of the Council of Europe was on positive 
law but negative rights.
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Introducing Edna

Edna is elderly and frail. She has had a 
fall and been hospitalised. She wants 
to go home. She has two sons. Her 
elder son want her to go into 
residential care, so she will be looked 
after.

OK, now a change of focus. Were going to start to think about mental 
capacity. But hold on to those philosophical points because we will return 
to them.
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Mental Capacity Act 
principles (section 1)

(2) A person must be assumed to have capacity unless it 
is established that he lacks capacity.

(3) A person is not to be treated as unable to make a 
decision unless all practicable steps to help him to do 
so have been taken without success.

(4) A person is not to be treated as unable to make a 
decision merely because he makes an unwise 
decision.

(5) An act done, or decision made, under this Act for or 
on behalf of a person who lacks capacity must be 
done, or made, in his best interests.

(6) Before the act is done, or the decision is made, regard 
must be had to whether the purpose for which it is 
needed can be as effectively achieved in a way that 
is less restrictive of the person's rights and freedom of 
action.
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Five phrases that bring us 
back to the philosophy bit…
“assumed to have capacity”
“until it is established”
“makes an unwise decision”
“best interests”
“less restrictive of the person’s rights 

and freedom”

If you look at these key phrases from the philosophical underpinning of the 
Mental Capacity Act, you will notice among them the ‘danger trigger’
phrase ‘best interests.

But generally, you will see language that is consistent with positive law, 
negative rights.
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Visiting Edna in hospital

Straightforward enough. Assume she 
has capacity. The wisdom of her 
decision is irrelevant. Let her go 
home.

The river that forks…

The fundamental idea of the river that forks is this:

As the river meanders, a mental capacity decision is at a fork in the river. 
That mental capacity decision is critical to determining which fork you 
take. If you lack capacity to take a decision, then you cannot take it for 
yourself, and it must be taken for you in your best interests. If you have 
capacity, then you can make your own decision, including an unwise 
decision.

There is no great controversy if the decision that you would take is the 
decision that is taken for you. It is like the river meeting up again the other 
side of an island.

But there is a huge problem if the decision that is taken for you is the 
opposite of the decision that you would have taken for yourself.
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Decision 1: Making the 
capacity assessment 

(section 3)
…a person is unable to make a decision for 
himself if he is unable—
(a) to understand the information relevant 
to the decision,
(b) to retain that information,
(c) to use or weigh that information as part 
of the process of making the decision, or
(d) to communicate his decision

So how do we actually assess mental capacity?

Well, section 2 says, with reference to the ability to take a decision – so 
note that it is decision specific – but more relevant is perhaps section 3 
which explains what it means to be able or unable to make a decision.
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Borderline capacity

Diachronic assessment
Weighing alternatives
What is communication?

Now, if a person is plainly unable to make a decision, ‘best interests’ decision making 
sounds like a good idea.

But it should be apparent that a person is legally unable to make a decision despite the 
fact that they are plainly, actually, capable of engaging with the decision making process. 
And the clear product of this is that there are people out there who are aggrieved that 
their own decision has been overridden by a legal process that treats them as unable to 
make their own decision. And they know it. They know that something has been imposed 
on them that they do not want, and that their own decision has been rejected.

The courts are recognising this. They are recognising the concept of ‘borderline capacity’

Part of the reason why this is possible is because if any one of the four elements in 
section 3 is absent, a person lacks capacity in law even though the other 3 are present. 
So here are some examples of how this might arise in practice:

Diachronic assessment – ability to retain information

Failure to address mind to the weight of competing viewpoint – ability to weigh 
information, e.g. RT v LT & Anor [2010] EWHC 1910 (Fam) (27 July 2010)

Communication only of physical resistance to a course of action – ability to communicate 
information.
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Edna is a bit forgetful

Edna lacks the ability to retain 
information. Edna lacks capacity. It’s 
not in her best interests to go home 
where she may fall. Put her in a 
home.

The river that forks…

Hence it is legally possible that if Edna cannot retain the information 
necessary to make a decision, she lacks the capacity to do so, and we 
decide in her best interests to override her express wish and place her in 
residential care.

The river has forked. The mental capacity decision has taken her down 
the fork down which she did not wish to go.
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Revisiting philosophy

Kant or Aristotle
Did we start from what is good, or did 

we start from what is right?
The seated double embrace
Did we just use lawful compulsion in 

order to override personal autonomy?
Sub-zero human rights
Were her human rights engaged?

So, did we start from what is good, or did we start from what is right?

The short answer is that we may have done either, and sometimes it can 
be hard to tell which we have done.

The Mental Capacity Act is clear. Procedure matters. The mental capacity 
decision comes before any conclusion about the right outcome. The best 
interests decision comes later. But on the ground as a practitioner, it is 
possible to approach the mental capacity decision having already formed 
a view on the best interests of the service user. It is even possible to start 
by forming a view on the best interests of the service user and then, quite 
cynically, using a mental capacity decision as a tool to bring about that 
end.

So let’s not beat about the bush. I am saying it is possible to use the
Mental Capacity Act to give a veneer of lawfulness to unwarranted 
compulsion. Like the use of the seated double embrace.

And are human rights engaged? Yes – positive law, negative rights are 
plainly engaged.
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I’m a bit forgetful too

I forgot to mention that Edna is 
married, her husband is at home, 
and he wants her to come home as 
well! Oops…
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Questions that poses…

Who makes the capacity decision?
Does it change the best interests 

decision?

The Mental Capacity Act doesn’t, in itself, give priority to the view of a 
social worker over anyone else’s view on capacity. If we find our view is 
contested, we ought to be asking serious questions about how and why 
we are seeking to impose our view.
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Five phrases that bring us 
back to the philosophy bit…
“assumed to have capacity”
“until it is established”
“makes an unwise decision”
“best interests”
“less restrictive of the person’s rights 

and freedom”
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Decision 2: Making the best 
interests assessment 

(section 4)
Express wishes
Beliefs and values
Less restrictive alternatives
Human Rights
Proportionality
Necessity

Having commented that the best interests decision should come second, 
how is it actually made?
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Tragedy hits!

Edna was able to spend a few months 
more at home with her husband. Then 
he fell ill and died. She had a second 
fall requiring hospitalisation. She still 
wants to go home and live with her 
husband. She has forgotten he has 
died…
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Decision 3: Deprivation of 
Liberty 

(section 4A)
A bolt-on to mental capacity law
The ‘Bournewood’ history
Authorisations or the Court of 

Protection
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The prodigal returns

Edna settled into the home, and her 
elder son was very happy. Not so her 
younger son. He’s been off round the 
world, living it up sponging off his 
parents, and he hasn’t reformed. He is 
angry the care home fees are eating 
up his inheritance. He keeps visiting, 
angry and violent. Edna won’t say no 
to anything he asks…
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A different type of incapacity: 
introducing situational 

capacity
Introducing DL v A Local Authority & 

Ors [2012] EWCA Civ 253 (28 March 
2012)

The interface of capacity and 
safeguarding
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Situational capacity: 
protections

The need to demonstrate a lack of 
situational capacity
The need to apply to a court
The right to object
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Revisiting philosophy

Kant or Aristotle
Did we start from what is good, or did 

we start from what is right?
The seated double embrace
Did we just use lawful compulsion in 

order to override personal autonomy?
Sub-zero human rights
Were her human rights engaged?

I find it interesting that my view of situational capacity has changed over time.

My first reaction, consistent with the philosophical view I have expressed here, was one of grave concern: why 
is the State overriding the wishes of a mentally capacitous adult?

On reflection, not only is there an answer to that question, but there is an answer that suggests that the 
philosophical underpinning of situational capacity might be more sound than that of mental capacity decision 
making.

I have to acknowledge there is a real problem to address: the State does have positive obligations to 
safeguard people, and not just negative ones to leave them alone. And the previous slide sets out three 
checks and balances that should prevent unwarranted intrusion.

Kant or Aristotle? Well, our intervention to safeguard is undoubtedly driven by a view of what is good. But our 
being forced into a legal rather than an administrative process gives prior weight to what is procedurally right, 
making it harder to manipulate the decision making to be driven unduly by the outcome we seek.

The seated double embrace: Did we just use lawful compulsion in order to override personal autonomy?
Actually, no we didn’t. The whole point of situational capacity is that someone other than the state is using 
unlawful compulsion to override personal autonomy, and the whole purpose of the intervention is to give back 
personal autonomy, not to override it.

The right of the person to be heard is relevant here. It seems to me a clever device. To be clear, the Court of 
Protection can hear cases in which the authentic voice of the protected person is not heard. I find it hard to 
envision a court refusing to hear directly from a party in a situational capacity case. If a person is not under 
duress then at least in theory, all they have to do is say so.

Sub-zero human rights Well, this is certainly an example of a positive rights based intervention; Convention 
rights are still engaged so this is positive law, positive rights. Not sub-zero…

To illustrate, consider the case of Steven Hoskins. In the serious case review it was suggested that,

“any life-transforming decisions (or ‘choices’) by a known vulnerable adult – such as 
discontinuing a support service - should result in assessments of a person’s decision-
making capacity”

I venture to suggest that if that means their mental capacity, then social work is in the dangerous philosophical 
position of assuming that withdrawal from social services is an unwise decision that might be overridden in a 
person’s best interests. But if it means situational capacity – and beyond doubt Steven was subject to horrific 
abuse, coercion, duress, and ultimately torture and death – then instead of being about imposing unwanted 
social work intervention by challenging Steven’s autonomy, it becomes about the State’s positive obligation to 
protect the citizen from torture, inhuman or degrading treatment at the hands of another by upholding Steven’s 
autonomy.
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Promoting meaningful lives

Human rights and social justice
Social work as advocacy
Social work with the family
Social work in the community
Social work in the face of tragedy

I started by saying I am still proud to be a social worker, because I am still doing what I 
came into social work to do.

I hope you have noticed that along the way of this talk, I have identified a role for social 
work:

•To promote human rights and social justice, promoting autonomy and a just society.

•Still to be advocating for people who need it.

•Still to be working with and for families, trying to keep them together as far as possible.

•Still to be working with communities, identifying and trying to address collective injustices 
and discrimination.

•And social work in the face of tragedy and bereavement. Internationally, the role of social 
work in humanitarian crises has long been recognised. But there is also the role in 
individual tragedy. Peter Beresford and others have written about palliative care in an 
article entitled “We don’t see her as a social worker”. They identify that social workers are 
valued for their friendship, humanity and involvement in the lives of service users, but 
along the way, there is a perception that this is not social work.

Colleagues, it is! We need a recognition that all of this is what social work is about. This is 
what you do. It’s what I do. It’s social work. It’s a reason we can be proud of being social 
workers. It’s a reason to celebrate World Social Work Day.
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Disclaimer and Copyright Notice

This material is designed as an educational presentation. It is not intended to be a 
complete and authoritative statement of the law, and should not be relied on as such. 

Every effort has been made to include recent developments in the law, including 
caselaw and practice, where these are known.  

Use of this document is subject to a creative commons license. You may use the 
materials but are required to acknowledge the source. The full terms of the license can 
be found here: http://creativecommons.org/licenses/by/2.0/uk. Applications for any 
other proposed use of the material or parts of it should be made to the author who can 
be contacted at Celtic Knot, The Warehouse, 54-57 Allison Street, Birmingham B5 5TH, 
tel: 0121 286 8785, celtic-knot@phonecoop.coop.  

This material incorporates material the copyright of which is owned by others. Extracts 
from judgments of the Courts are © Crown Copyright reproduced under the terms of 
Crown Copyright Policy Guidance issued by OPSI. Judgements of the ECHR © Council of 
Europe, which freely permits use for educational purposes.

Celtic Knot is the holder of Public Sector Information Licence number C2007000871 
regulating its use of public sector information. So far as we have determined, the use 
made of public sector information in this document is consistent with the terms of any 
permissions granted under the Re-use of Public Sector Information Regulations 2005. 


